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Thank you very much, and thanks to the organizers, the Estey Centre,
Jim Leach and Wayne Robinson, for kindly inviting me to speak. 

Of course, my invitation arrived long before the Supreme Court
judgment in Mitchell, and I'm not quite sure whether I would have been
invited had the judgment been out. So here I am, and as I've had less than
a week to reflect upon the judgment, I would like to spend some time
reflecting with you. 

I know the topic is supposed to be mobility, movement of people and
the Jay Treaty, but given the obvious interest in Mitchell, as I've heard
throughout the day, I think it is appropriate, and I hope you agree, that
you have the unique opportunity to hear from the losing counsel. I
actually got the judgment, while on the run on Thursday, and I had to go
out to Calgary, and I was rather cherishing the idea of coming to
Saskatoon to get away from it all. So I arrived in Saskatoon with a spring
in my step, and when I checked into the hotel, I found a letter from Jim
Leach, welcoming me to Saskatoon and saying that he and Wayne
Robinson were delighted that I was able to join you for this conference,
that they were looking forward to my participation, and that it promised
to be a very relevant and timely conference, particularly in light of the
Mitchell decision. So obviously there is no escape! 

This conference is addressing issues of state sovereignty, but the
concentration has been on the aspect of state sovereignty, which permits
a state to fetter its sovereignty through treaty making, essentially, a self-
fettering of that sovereignty. But there is another aspect which we have
to bear in mind, of course, which Chief Mitchell has brought before the
courts, and that is the external fettering of state sovereignty, a fettering
brought about from a number of directions, certainly the international

 Cross-border movement of people and the Jay Treaty - the Supreme Court judgment in1078

Mitchell, presentation for the conference “The Impact of NAFTA on Aboriginal

Business in North America” sponsored by the Estey Centre for Law and Economics in

International Trade, Saskatoon, May 28-29, 2001.



“The Supreme Court Judgment in Mitchell  477

instruments and the international norms that are being developed, that we
have heard about in the earlier panels, which although Canada is involved
in, Canada doesn't have total control over that process. 

And, of course, in Canada, since 1982, we've had a constitutionally
entrenched recognition of aboriginal treaty rights in this country,
somewhat different from the situation in the United States. These rights
are not subject to the whim of a parliament or the executive branch, and
they are indeed protected through the Constitution. The problem, of
course, has always been, “Well, what exactly are they?” and defining
them is where the courts come into play.  

Mr. Justice Binnie, incidentally, in his dissent in Mitchell does raise
that issue of the difference between an aboriginal right and a treaty right.
The aboriginal right is something that presumably, or according to the
court, is imposed upon the sovereign, imposed upon the government, and
takes it source externally from legislation, from executive action. The
treaty right, of course, Crown aboriginal treaties, still result from a
decision by the Crown to conclude those treaties.  

Now I don't know how far I'll get in terms of describing the case, but
I'll just keep going until the chairman gives me the hook. Before I get into
some of the details of the case, what does it represent generally? I have to
say that I've practiced in this area of law for 27 years, and I've practiced in
the Supreme Court on a number of cases. I'm not saying that to boost
myself, but simply to indicate that I'm someone who has watched the
court over the years and quite frankly has been an advocate not only
before the court, but for the court and of the court. 

In my view the Supreme Court of Canada in the last 10 or 15 years
has done extraordinary things in recognizing aboriginal treaty rights,
bringing them to the fore, creating tests, and really placing burdens on the
Crown. So there's no question about it that the law in the last 27 years has
evolved, and has evolved in the right direction.  Now that said, it won't
come as any surprise to learn that I was disappointed in the way the court
handled this case and, of course, so was Chief Mitchell and his
community. It's not important how counsel feels, but the impact on
clients, the impact on the First Nation, is very important. 

Obviously I have spoken to Chief Mitchell since, and he is accepting
it with his usual grace, and I can tell you that he has not given up and he
is determined to continue to work for the understanding and the
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recognition of his people's rights and First Nations' peoples' rights across
the country. 1079

The Supreme Court of Canada has decided, in its wisdom, that the
Canadian legal system cannot at the moment countenance the kind of
right that was put before it. The political system may not be able to. That,
in my respectful opinion, doesn't mean that the right does not exist; it
means that Canada is, through its political institutions and judicial
institutions, not capable yet of acknowledging it and dealing with it. But,
as I said, there has been amazing evolution in the law over the last number
of years. Twenty years ago one would not have been talking about treaty
rights being protected in court, believe it or not; aboriginal rights and
aboriginal titles were not even considered legal concepts when the
Supreme Court of Canada came down with Calder in 1973. So we've come
a long way, the court has come a long way, and there will be another day. 

What does Mitchell represent in this continuum? It's the first
aboriginal case heard after the famous Marshall decision and the Marshall
II decision, and I'm sorry that some of you may not be aware of the legal
context in Canada. Unfortunately time just won't permit. I'd love to be
able to stand here for hours and give you a course on all this, but I can't. 

But Marshall was a decision from the Supreme Court on fishing on the
East Coast, which caused absolute chaos. It found that the Mi’kmaq had
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a constitutional, protected treaty right to fish eel. There was great public
reaction to the suggestion that Mi'kmaq had treaty rights in this area –
rights prevailing over those of non-Mi’kmaq fishers. The Court was
petitioned for a rehearing. In declining to rehear the case, the Court
nevertheless drew back somewhat from its original position. I think
Mitchell represents a continuing retreat by the Court on these matters. 

This confirms the trend to deny or render almost impossible aboriginal
economic rights and claims, and this is a trend that we've already seen
cases that say, “Look, we can't allow an entrenched right to trade in the
commercial mainstream; this would be an unfair advantage for aboriginal
peoples.” I can tell you right now that Chief Mitchell was not arguing that
kind of a right. As a matter of fact, he had seriously restricted the scope
of a trading right that he was putting before the courts, but that didn't
seem to have any effect. 

This case does not conclude the line of cases promoting negotiation
rather than litigation. Our Supreme Court has stressed over and over
again that negotiation is the way.  By the way, Chief Mitchell went to
court only after many, many years of attempting to negotiate
arrangements with the Government of Canada, cooperative arrangements,
and only when he was told that if he thought he had rights, he better go
to court did he embark on that path. This was, in fact, in evidence before
the trial judge. However, except for a bit of a nod from Justice Binnie, this
history wasn't taken up by the Supreme Court.  The Court could, it seems
to me, have suggested that negotiations would have still been appropriate. 

Mitchell is a case that tightens the test for establishing aboriginal rights
in the country. It contradicts long-standing authority concerning
deference to the trial judge on findings of fact, particularly when upheld
by the Court of Appeal. I gather, from discussions I’ve had today, that
some of you don't realize that Chief Mitchell won at trial, a 35-day trial,
and he had a wonderful judgment from the trial judge on the aboriginal
right, not on the treaty right, which was upheld by the Federal Court of
Appeal. So, as Chief Mitchell says, “I won two out of three.”  

The treatment of evidentiary issues is somewhat problematic, but one
of the bigger problems here is that the court suggests in this case that
aboriginal litigants are not free to frame their own case and their relief.
And for those of you who have read the judgment, you'll see that Chief
Mitchell tried very hard to narrow the scope of the relief sought. He
excluded a number of issues, a number of items from the cross-border
trade claim; guns, alcohol, and drugs were all excluded. He excluded
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mobility. It was very clear, very clearly argued that this was not a
mobility case. 

He tried to get the courts to focus on the main issue, which was
payment of duties and taxes toward certain items, but the Court could not
avoid considering all the aboriginal activities, and reframing the right to
reflect those activities. So the Court characterized this right as a right to
trade, whereas Chief Mitchell had argued both at trial and all the way
through, that he was arguing a right to bring personal goods across the
border, a right to bring community goods across the border, including the
notion of goods for trade with other First Nations in Canada. And that
was the relief that he was seeking. 

The other thing the case does, especially in the context of what we're
talking about in this conference, is that it flies in the face of the trend
toward the dismantling of borders. We've heard today about moving
toward no more customs duties, and no more tariffs, and Chief Mitchell
was saying, “Well, that has been a situation for the Mohawk Nation and
in Mohawk territory for centuries. It was promised to us by the British
through the various treaties, and what's so difficult about that?”  

The case was originally brought as both an aboriginal rights case and
a treaty rights case, two independent sources of the right to bring goods
across the border duty-free. The treaty right aspect of it involved a
number of treaties, and I've actually provided, at the back, copies of the
documents that were raised. But just to give you an idea, Article 15 of the
Treaty of Utrecht was pleaded.  Article III of the Jay Treaty was pleaded,
Article 9 of the Treaty of Ghent was pleaded, and five councils were
pleaded; five councils – very interesting when you look at the record. 

The British came to the First Nations around the time of the signing
of the Jay Treaty, before and after, and also after the war of 1812, saying
essentially, “The line that we have drawn across your territories with the
Americans has no effect on you, it is between the British Crown and the
Americans.” And there were a number of those representations. Now did
that itself represent a treaty right? The court said no. Can it be used as
context to perhaps explain what the Jay Treaty was all about, and perhaps
even to explain or to demonstrate that there was a pre-existing right,
which we refer to as an aboriginal right? Well, one would think so. 

The treaty right actually did not prevail in the Trial Court or the
Court of Appeal, and I'll explain very quickly why, and why we decided
not to take that aspect of the case to the Supreme Court of Canada. So the
issue of the Jay Treaty and other treaty rights was not before the Supreme
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Court of Canada in this case, and we'll await another case, another day,
perhaps another counsel. The aboriginal right, of course, went up. 

The reason for the courts having difficulty with the treaty right, by
the way, because it goes to what we're talking about here, was some
considerable difficulty whether international treaties, treaties between the
British Crown and the Americans, can confer rights on Indian nations not
party to the agreement. 

We argued a right, a stipulation for third parties, which one sees in the
Vienna Convention on the Law of Treaties, for example, and one sees in
private law. This was a stipulation on the part of the state parties toward
First Nations. Incidentally, it was accepted by them through these
conferences, but the courts are not ready to acknowledge that these
international instruments can confer treaty rights, Section 35 treaty rights,
on First Nations, and that's something that we have to look at in the
context of NAFTA and other international treaties. 

There were technical evidentiary issues, like who was there and who
the British were actually speaking about, and to which First Nations were
they speaking at these conferences. But the treaty right, I think, raises
interesting issues and is still very much alive. In terms of the aboriginal
right, it went to the court and Chief Mitchell was suggesting and arguing
that he had a right to bring these goods across the border duty-free. As I
said, he seriously limited the claim, and tried to focus the relief, but the
Court was not prepared to accept it. 

We have a test in Canada for establishing aboriginal rights, which is
essentially that a right has to be integral to a distinctive culture of the First
Nations, and this is not always easy to establish, obviously, when you're
dealing with pre-contact activities. The evidence in this case showed that
the Mohawks were traders and that trade was integral to the Mohawk
society. It was an essential aspect of the society, but the Court took it
further and said, “That's not good enough, you have to prove that
northerly trade is essential to Mohawk culture, integral to Mohawk
culture, because, in fairness, you're dealing with a border and the right
involves a border.” 

Justice Binnie also added, by the way, that the fact that there was a
border perhaps induced the Mohawks to bring this claim forward, because
the border made it profitable for Mohawks to plead special treatment vis-
a-vis others with respect to border crossing and bringing goods across the
border. 
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One good piece of news was that the Crown argued in this case a new
test, as far as I'm concerned, a test of consistency with Crown
sovereignty. The Crown went very hard in the Court of Appeal and the
Supreme Court that the kind of right that Chief Mitchell was pleading
was essentially inconsistent and abhorrent to Crown sovereignty and,
therefore, could never crystallize as a right. The majority did not accept
that argument and has left it for another day. The minority, Mr. Justice
Binnie and Mr. Justice Major, actually did accept that argument. So it's
there, but is not part of the majority decision in the court.  And, quite
frankly, that's very good news. 

I know we're all talking about treaties and the treaty issues, and I
think something this conference should dwell on is the issue of treaty
formation, which was very much a part of the proceedings in the lower
courts. We have to bear in mind that the historical record is that
aboriginal peoples, First Nations, were considered to be allies and not
subjects of the Crown at the time of the Jay Treaty and before, and that
there was a geopolitical, a military situation, whereby the Crown was not
out of largesse concluding treaties with these people. Rather of necessity,
the Crown was concluding treaties of alliance, military alliance and trade
alliance, with the First Nations. 

The courts so far have been very generous on the matter of treaty
formation. They've found treaties of peace and friendship not dealing with
land were enforceable against the Crown, and that you don't have to be
dealing with traditional territory to have a valid treaty. They found
treaties not signed to be valid treaties. They found treaties not found, not
even found, to be valid treaties and treaty rights flowed. They found
treaty promises and treaty rights from oral promises, not written. They
have found treaty rights in favour of people not party to various treaties,
and they have dealt with this notion of stipulation in favour of third
parties. I'm recounting what the case law is, and we would have hoped
that some of those principles would have been applied in this context.  

The Jay Treaty itself, I have to say, has not fared well in the courts. In
1956, the Supreme Court found against Louis Francis, who was pleading
Article III of the Jay Treaty.  Mike Mitchell came back, and one of the
reasons why this case was brought, was to test whether the state of the
law had really changed since 1956, particularly with the arrival of s. 35 in
1982. 

There is another judgment of the Ontario Court of Appeal you should
be aware of, R. v. Vincent in 1993, which again dealt with the Jay Treaty
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and found that there was no right enforceable in Canada. The problem
with the Jay Treaty, and these other international treaties, is always that
if Parliament doesn't enact legislation to implement the treaty into
Canadian law, it is considered to be not s part of Canadian law. One of
our arguments, and I would hope that it would continue in other
instances, is that section 35 can be said to incorporate some of these treaty
promises into Canadian law without explicit legislation. The Supreme
Court of Canada in Sparrow said that section 35 of the Constitution was
a promise to the aboriginal peoples of Canada. We still have to discover
what the content of that promise was, and how binding it might be. 

In terms of where we go, and how we deal with all this, I think it was
Oliver Wendell Holmes who said something about dissents announcing
the law for the future. There is some interesting material in Justice
Binnie's reasons. He refers, for example, to the international instruments,
and I think that that's important, because there has been some difficulty
getting courts to refer to and give a nod to international instruments.
Justice Binnie, at paragraphs 81, 82 and 83 of the Reasons, refers to the
draft United Nations Declaration on the Rights of Indigenous Peoples.1080

He refers to Convention #169 concerning indigenous and tribal peoples,
and he refers to the draft of the Inter-American Declaration of the Rights
of Indigenous Peoples as illustrating how the international community is
dealing with the impact of borders on indigenous peoples and how this
should be dealt with. 

So it has become part of the jurisprudence of the court now, and I
think we should work on that aspect. Justice Binnie also refers to the
Royal Commission on Aboriginal Peoples. A huge report by that Royal
Commission came up with many very important recommendations. The
government has essentially ignored all of it, and Justice Binnie, and the
Supreme Court, through the minority, is recognizing the Royal

 Since this talk, of course, the UN Declaration has been adopted by a near-1080
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Commission's report and some of the ideas in the report, among them the
notion of merged or shared sovereignty. And there's some discussion in
the dissent about this not being about aboriginal sovereignty being
swallowed up, but about aboriginal sovereignty and Crown sovereignty
coming together and merging.  

We'll just have to sort out what that means in practice. 

I thought I might just give you a sense of the test for what it takes to
establish an aboriginal right, because one reads in the paper, “The Court
has dismissed Chief Mitchell's claims on aboriginal right.” 

One has to consider what aboriginal litigants are up against in terms
of establishing these rights, and just to give you some inkling, in
paragraph 12 of the Reasons, the Chief Justice, speaking for the majority,
writes: “Stripped to essentials, an aboriginal claimant must prove a
modern practice, tradition or custom that has a reasonable degree of
continuity with the practices, traditions or customs that existed prior to
contact. The practice, customs and traditions must have been ‘integral to
the distinctive culture’ of the aboriginal peoples, in the sense that it
distinguished or characterized their traditional culture and lay at the core
of the peoples' identity. It must be a ‘defining feature’ of the aboriginal
society, such that the culture would be ‘fundamentally altered’ without it.
It must be a feature of ‘central significance’ to the peoples' culture, one
that truly made the society what it was.” That is part of the test developed
originally in the Van der Peet case by the Supreme Court of Canada. 

One gets a sense of the evidentiary difficulties involved in proving
this, and I come back to the point, interestingly, that the Court, actually
all three courts in Mitchell, found that Mohawks were essentially traders,
that trade was integral to the society, that it made them who they were
generally, but that in this case the requirement was to prove south-to-
north trading across the St. Lawrence River  to meet that test. I think we1081

have to bear these things in mind when you consider the results in cases
such as this.  

My point is, with all due respect, that there was really no floodgates
issue here, there really wasn't any threat to Canadian sovereignty, the way
Chief Mitchell framed the case, which was to bring these goods across the
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border, excluding all goods that were controversial, and to trade only with
other First Nations. After the Federal Court of Appeal, the plea was
narrowed to include only First Nations in Quebec and Ontario. The
obligation, by the way, to stop and report at the border and to declare the
goods, was part of what Chief Mitchell was prepared to see as a limit on
his right. Given all that, one wonders whether sovereignty in this country
would have been shaken to the core had Chief Mitchell's plea been
accepted.  

Where do we go and what's happening? In my opinion, and this is
based on four days (and lawyers' opinions can change), this doesn't close
the door on the legal proposition that was before the courts in this case,
that is, that First Nations had homelands prior to the coming of the
Europeans, that the Europeans drew a line across this country artificially,
dividing First Nations territories, that the Europeans told the First
Nations at the time that it had nothing to do with them, and that perhaps
our law can come to grips with that and make some sense of it.  If one can
find encouragement, it is the fact that this case was found on a lack of
evidence sufficient to meet the Van der Peet test. The legal argument is
still alive. The door is not closed on the Aboriginal and certainly not on
the treaty right argument. 

No Supreme Court judgment since Francis has closed the door on
that particular aspect, and I think it has to be pursued, whether in court or
through negotiation. I say that this makes it incumbent on Canada to
work with First Nations to undo what the government initially created in
the past. Chief Mitchell had to go to court because Canada denies the Jay
Treaty is effective in this country and has refused to implement it through
legislation. It would not be that difficult to do – the Americans have done
it. I believe that it's incumbent on the government and the Crown to
comply with external directions being received through international fora,
through the international instruments. Is it entirely discretionary on
government or on the Crown to decide what it will do, what it won't do,
what it will accept, what it won't accept? 

We've heard a great deal today about how this discretion is being
fettered, that there is an international community that will not accept
certain practices. I'm not suggesting that this problem of border crossing
in Canada is equivalent to what's happening in other countries of the
world, but the fact of the matter is there are international standards being
imposed upon governments, and one of them, through these international
instruments, as Justice Binnie himself acknowledges, is the impact of
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borders on aboriginal peoples and their traditional territories. Now if the
court feels hamstrung and cannot deal with it, certainly governments can. 

I say that one of the conclusions is that Canada should honour the
promise that it made through section 35 of the Constitution Act, 1982, so
much touted by Canada in international fora as an example of how
Canada is dealing with indigenous peoples. Chief Justice Lamer in
Delgamuukw, the large land claim case, ended it by saying, “Let's face it,
we're all here to stay.” He meant the way to deal with these things is
through negotiation.

So I leave you with that, in terms of where we go from here; we're
all here to stay. Chief Mitchell will continue to work for recognition and
vindication. I know First Nations across the country will, and I hope, and
have confidence, that the legal community, the bar and the judiciary, will
be up to the task of considering this in the light of the 21st century
standards that are developing. Thank you very much.


